John Paff

P.O.B0Ox 5424
SOMERSET, NEW JERSEY 08875-5424
TELEPHONE — 732-873-1251 E-MAIL — CJSC@POBOX.COM FAX — 908-325-0129
APRIL 7, 2005
Nancy Lottinville, Esq.
1 Riverfront Plaza
Newar k, NJ 07102 (via Fax only to 973-639- 6481)

RE: Hi ghland Par k Pl anning Board neeting m nutes
Dear Ms. Lottinville:

| aminformed that you are the attorney for the Hi ghland
Park Planning Board. Following this cover letter is a copy of a
draft conplaint | intend to file against your client.

At issue is the Planning Board's failure to conply with
N.J.S. A 10:4-14, which requires it to nake its neeting m nutes
“pronptly available to the public.” As you can see from¢9 4 of
the draft conplaint (and can verify by contacting the Cerk’s
office), mnutes from Pl anning Board neetings held in Septenber

2004 are still not publicly avail able.

| would rather avoid a |lawsuit over this issue. |f your
client is willing to promse, by way of a letter from your
office, that it wll a) have copies of either draft or approved
m nutes for all its past public neetings publicly avail able by

no | ater than Monday, April 25, 2005; and b) have copi es of
either draft or approved mnutes for each future public neeting
publicly available within two weeks after the neeting, | wll
not file the attached conpl aint.

| would like to hear fromyou in this regard by no | ater
t han Wednesday, April 13, 2005.

Thank you for your attention to these natters.
Si ncerely,
/'s/ John Paff

cc. Janet Potenza, Borough Clerk w enc.
(via Fax only to 732-777-6006)

TH S FAX CONSI STS OF FOUR (4) PAGES I N TOTAL




DRAFT

John Paff

P.O. Box 5424

Somerset, NJ 08875-5424
Phone: 732-873-1251
Fax: 908-325-0129

Plaintiff
: Superior Court of New Jersey
JOHN PAFF : Middlesex County
: Law Division
Plaintiff
Docket no:
VS.
: Civil Action
HIGHLAND PARK : (In Lieu of Prerogative Writs)

PLANNING BOARD
: VERIFIED COMPLAINT
Defendant : IN LIEU OF PREROGATIVE WRITS
: AND FOR INJUCTIVE RELIEF

1. Plaintiff JOHN PAFF is a resident of Franklin Township, Somerset County, New
Jersey, whose address is P.O. Box 5424, Somerset, New Jersey.
2. Defendant HIGHLAND PARK PLANNING BOARD (“Planning Board”) is a planning

board adopted by ordinance under authority of N.J.S.A. 40:55D-23, and is a “public body” as

that term is defined by N.J.S.A. 10:4-8

3. On March 30, 2005, Plaintiff submitted a request for government records
pursuant to the Open Public Records Act and the common law upon the Highland Park
Borough Clerk seeking on-site access to Defendant Planning Board’s meeting minutes for

meetings held between September 1, 2004 and March 31, 2005.



4.

DRAFT

On April 6, 2005, the Borough Clerk’s office informed Plaintiff that minutes were

not complete, and thus not available for Plaintiff's inspection and review, for the Defendant

Planning Board’s September 23, 2004, October 14, 2004, November 18, 2004, December 16,

2004, January 20, 2005, February 10, 2005, February 24, 2005, March 10, 2005 and March

31, 2005 meetings.

WHEREFORE, Plaintiff requests:

A.

An Order establishing a “proper standard for ‘prompt availability’ of minutes” for
Defendant Planning Board similar to that Order given by the Court in Matawan

Regional Teachers Ass'n v. Matawan-Aberdeen Regional Bd. of Educ., 212 N.J.

Super. 328 (L.1986).

An Order compelling Defendant Planning Board to make minutes for the
meetings set forth in § 4 above immediately available for public inspection.
Injunctive relief to ensure the Defendant Planning Board’s future compliance
with the standard so established.

Such other relief as this Court may deem just.

Costs of suit.

CERTIFICATION OF NO OTHER ACTIONS

Pursuant to R.4:5-1, it is hereby stated that the matter in controversy is not the

subject of any other action pending in any other court or of a pending arbitration proceeding

to the best of my knowledge and belief. Also, to the best of my belief, no other action or

arbitration proceeding is contemplated. Further, other than the parties set forth in this

pleading, I know of no other parties that should be joined in the above action. In addition, |



DRAFT

recognize the continuing obligation of each party to file and serve on all parties and the Court
an amended certification if there is a change in the facts stated in this original certification.
VERIFICATION
I certify that the foregoing statements made by me are true. | understand that if any

of the foregoing statements are willfully false, I am subject to punishment.

Dated: April ___, 2005
John Paff
Plaintiff
State of
Ss.
County of
On April , 2005, John Paff appeared before me, a Notary Public of the State of

, and affixed his signature above in my presence.

(SEAL)



G bbons, Del Deo, Dol an, Giffinger & Vecchione
Attorneys at Law
One Riverfront Plaza
Newar k, NJ 07102- 5496

(Nancy A. Lottinville, Associate, phone 973-596-4547 fax 973- 639- 6481)

April 13, 2005

VI A FACSIM LE 1-908-325-0129 AND REGULAR NAI L

M. John Paff
P. O Box 5424
Sonerset, New Jersey 08875-5424

Re: Highland Park Pl anning Board Meeti ng M nutes

Dear M. Paff

I am in receipt of your letter of dated April 7, 2005 and
understand that you have also been in contact with Joan Hullings, the
Pl anni ng Board Secretary, via e-mail to request copies of mnutes of
nmul ti ple neetings of the Planning Board (“Board”).

Be advised that the ‘Draft” mnutes for the Board s Septenber 23,
2004 and COctober 28, 2004 are available. Upon recei pt of your paynment

of $9.00 these mnutes will be provided to you. Please advise M.
Hul lings regarding the manner in which you would like them to be
del i vered.

Be further advised that the Board Cerk is in the process of
preparing the mnutes of all subsequent neetings. As they becone
avail able, M. Hullings will advise you of copying costs and wll
provide them to you. Al mnutes prepared in “Draft” by the tine of
the Board' s next neeting on April 21, 2005 will be reviewed, anended
as determ ned necessary by the Board, and adopted. The Board will be
happy to provide you with copies of the final adopted m nutes upon
your submi ssion of the appropriate fee.

The Board has held nultiple special neetings since Septenber, 2004
with the result that the Board Cerk, whose position is a part tine
one, has been required to review the tapes of several extra neetings
in order to prepare mnutes. Additionally, several of these neetings
concerned Needs Determ nation hearings for the “Raritan Avenue Needs
Deternmination Study Area” which were both lengthy and quite conpl ex.
Accordingly, the Board has experienced an wunusual delay in the
preparation and adoption of its mnutes



[*page 2] | understand that M. Hullings has offered to nake
arrangenents for you to listen to the audio tapes of these neetings.
Pending the preparation and adoption of all of the mnutes you
request, please avail yourself of this opportunity, at a time of your
conveni ence. Please contact Ms. Hullings to nmake arrangenents.

You cite Matawan Regi onal Teachers Ass’n v. Matawan Bd. of
Education in your draft conplaint. | respectfully suggest that it was
deci ded on facts that are very distinguishable fromthe current
situation. In Matawan, the trial court relied heavily on the fact that
the Board of Education had a full tine clerical staff when it
interpreted the neaning of “pronpt” inposed by the Open Public
Meetings Act, N.J.S. A 10:14-1 et seq., (“OPMA"). The Pl anni ng Board
has no such full time staff In addition, the Planning Board has been
required to hold an unusual nunmber of neetings, at nmuch nore frequent
intervals and on nuch nore conplex matters than the part tinme position
of Board Clerk was expected to handle. Hence, all of these facts and
ci rcunst ances have conbined to create an unexpected and unavoi dabl e

del ay.

Shoul d you have a particular set of mnutes that you wish to
review or will suffer sonme prejudice without, please indicate the date
or dates so that we can take the necessary steps to accomodate your
needs. Rest assured that the Board is making every effort to produce
and adopt the mnutes you have requested as quickly as possible.

In view of this unusual situation, the Board s diligent efforts to
correct it and in view of the Board’s and Ms. Hullings efforts to
accommodat e your request for information, the Board hopes that you
would refrain frominstituting any needl ess and expensive litigation.

Pl ease do not hesitate to contact nme should you have any
questi ons.

Very truly yours,

/sl Nancy A. Lottinville

cc: Al an Kluger, Chairnman
Joan Hullings, Board Cerk



John Paff

P.O.Box 5424
SOMERSET, NEW JERSEY 08875-5424
TELEPHONE — 732-873-1251 E-MAIL — CJSC@POBOX.COM FAX — 908-325-0129

APRIL 13, 2005

Nancy Lottinville, Esq.
1 Riverfront Plaza
Newar k, NJ 07102 (via Fax only to 973-639-6481)
RE: Hi ghland Park Pl anni ng Board neeti ng m nutes
Dear Ms. Lottinville:

| amin receipt of yours of today's date. | wll wait
until your client’s April 21, 2005 neeting before deciding
whet her or not to file the conplaint.

Si ncerely,

/ s/ John Paff

cc. Joan Hullings, Planning Board Cerk
(via Fax only to 732-777-6006)



John Paff

P.O.Box 5424
SOMERSET, NEW JERSEY 08875-5424
TELEPHONE — 732-873-1251 E-MAIL — CJSC@POBOX.COM FAX — 908-325-0129

APRIL 22, 2005

Al an Kl uger, Chairman @

H ghl and Park Pl anni ng Board

P. 0. Box 1330

Hi ghl and Park, NJ 08904-1330 (via Fax only to 732-777-6006)

Dear Chairnman Kl uger and Board nenbers:

In follow-up to Thursday night’s neeting, | suggest that
the foll owi ng | anguage, or sonething like it, be added to the
Pl anni ng Board’ s Rul es and Regul ati ons:

[ Append to end of Art. 4.04] Draft mnutes, marked as
such, shall be available for public inspection and
copying within two weeks after the neeting but at

| east three business days prior to the next neeting.

[ New section] Al public neetings shall be audio-taped
and the tapes will be retained as public records for
no |l ess than five years.

| realize that audio-tape retention was not discussed at

Thursday’s neeting. Such a retention period, however, appears
necessary if the Board inplenents its discussed plan to severely
condense its nmeeting mnutes. |If the mnutes are to be just a
“table of contents,” as suggested by Ms. Lottinville, then

audi o-tapes will be necessary for nenbers of the public who w sh
to understand what occurred during a given neeting. M research
reveals that the current audio-tape retention period is only one
year! and | think that you will agree that this is insufficient.

Also, | wish toinvite the Board’ s attention to Liebeskind
v. Mayor and Mun. Council of Bayonne, 265 N.J. Super. 389, 394,
395 (App. Div. 1993). 1In this case, the Appellate Division
affirmed a trial court’s requirenent that a public body disclose
its meeting mnutes within two weeks after each neeting and at
| east three business days before the next neeting. This is
simlar to the court’ holding in Matawan Regi onal Teachers Ass'n
v. Mat awan- Aberdeen Regi onal Bd. of Educ., 212 N.J. Super. 328

1 “Tape recordings of proceedings” shall be retained for “1 year or until
summary of minutes is approved or transcript of nmeeting where an appeal has
been taken, whichever is longer.” Local Planning Boards and Boards of

Adj ust nent Records Retention and Disposition Schedule, No. M 140000-001,
Record Series No. 0008-0004. State of New Jersey, Division of Archives and
Recor ds Managenent .



John Paff
I attended the Planning Board's April 21, 2005 meeting and addressed the Board at the public portion of its meeting.

Essentially, the Planning Board agreed to catch up on its minutes and consider imposing upon itself a standard period within which minutes will be made publicly available.  I felt that the Board members were sincere and agreed to hold off on filing my lawsuit.



(L.21986), the case that nmentioned by Ms. Lottinville at
Thur sday’ s neeti ng.

| ask that you please distribute this letter to all nenbers
So as to satisfy the three-day witten notice requirenent of
Art. 13.00 of the Board' s Rules and Regul ations. Such w ||
al l ow these anendnents to be di scussed and per haps adopted at
the Board’s May 26'" neeting.

Thank you for your kind attention and cooperati on.
Si ncerely,
/sl John Paf f

cc. Nancy Lottinville, Esqg. (via Fax only to 973-639-6481)
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