GRC Use Only

New Jersey Government Records Council

Denial of Access Complaint

Please read these instructions before completing this form:

1

This form is to be used only for claims of denial of access to public records that you want the Government Records
Council (GRC) to decide. Your request must have been made on or after July 8, 2002 under “OPRA,” the Open
Public Records Act (N.J.S.A. 47:1A-1 et seq.).

If you believe you have wrongfully been denied access to a public record under OPRA, you may ask the GRC staff
for informal assistance in resolving the matter by calling 866-850-0511, by e-mail at grc@dca.state.nj.us, or by
writing to the GRC at P.O. Box 819, Trenton, NJ 08625. If a resolution cannot be reached or if you do not wish to
consult the GRC staff, you may EITHER file this Complaint with the GRC or seek relief from the Law Division of
Superior Court, but not both.

Please print or type your responses, and provide ALL information requested. Incomplete forms will delay
processing. This form is available in downloadable format from the GRC web site at www.nj.gov/grc.

Only one complaint is required for each OPRA request form, regardless of the number of documents sought in the
request.

The GRC recommends that you send the Custodian listed in Section 2 a copy of this complaint and that you keep a
copy for your own files.

About the Requester of the Documents:

Full Name: John Paff

Mailing Address: PO Box 5424

City: Somerset State: NJ ZIP  08875-5424
Please provide a phone number at which GRC staff can

contact you between 8 A.M.-5 P.M., Monday-Friday: 908-325-0129

Fax Number: 908-325-0129 E-Mail address (if used): paff@pobox.com

If you are represented by an attorney, please provide:

Name: n/a Telephone Number: Fax Number:
Should we contact your attorney for further information on this Complaint? Yes [ No [
2. About the Custodian of Records:

Name of the public agency from which records were sought: Borough of Far Hills

Name of custodian on whom records request was served: Linda Leidner, Borough Clerk

Telephone Number:  908-234-0611 E-Mail address (if used):

Name of custodian who denied records request:  Linda Leidner

Telephone Number:  same Other Telephone (if used):
Fax Number: 908-234-0918 E-Mail address (if used):
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3. About the Record Request:

Date your records request was provided to the custodian:  December 8, 2004 and January 11, 2005

Did you receive a reply to your request? Yes X No [

If so, state the date your request was denied: December 15, 2004, January 21, 2005 and January 28, 2005

Has there been any other complaint filed with the GRC concerning this record request or any document sought in it?

Yes [ No X

If yes, state the date the Complaint was submitted to the GRC, the case number of the Complaint, and the final
disposition of the Complaint, if known.

Date: Case Number:

Disposition:

Have you ever before spoken with or written to the GRC or its staff about the record request or any document sought in
it?

Yes [ Date: No X

Have you filed any action with the N.J. Superior Court concerning this record request or any document sought in it?

No X Yes [ If Yes, Docket Number:

4. Documents to submit with this Form:
Q Complete the attached Records Denied List to describe the records to which you were denied access.

Q Attach a copy of the Records Request Form you filed with the public agency and any correspondence between
you and the record custodian(s) or staff that concern the portion of your OPRA request that was denied. Be
sure to include any e-mail, memoranda, phone messages, or any other documents such as affidavits, or
certifications related to the request and the denial.

Q Summarize in writing the content, time and date of any conversations regarding this complaint, along with the
names of the participants and any withesses. Use the attached Detail Summary for this purpose.

Q Provide any written arguments or other information you would like the Council to consider in deciding your
complaint.

5. Verification of Complaint:

By signing this complaint, | affirm that:
I am the person who submitted the OPRA request for records which is the subject of this Complaint;
The information | have provided is true to the best of my knowledge and belief;

The documents submitted with this Complaint are true copies of material which | believe is relevant to my claim;
and

I am not seeking disclosure of any personal information pertaining to the victim of any crime committed by me
which is an indictable offense under the laws of the State of New Jersey or any other State, or pertaining to the
family of that victim.

Signature (required) Date

MAIL THIS COMPLAINT AND ALL SUPPORTING DOCUMENTATION TO:
Government Records Council, PO Box 819, Trenton, New Jersey 08625

The GRC recommends that Requester send the Custodian listed in Section 2 a copy of this complaint.
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New Jersey Government Records Council
Denial of Access Complaint —Records Denied List

For GRC use only

Name of Complainant: ThisisPage ___ of

Please fill out this form describing the record (or portion of it) to which access has been denied, the response to your request, including
the reason given for denial of access. Submit additional pages if necessary.

Iltem # Description of record (or portion) Response to request

1 See attached sheets for full explanation and exhibits. See attached sheets for full explanation and exhibits.
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New Jersey Government Records Council
Denial of Access Complaint — Supplement
Paff v. Far Hills Borough

Statement of Facts and Introduction of Exhibits:

1.

At about noon on December 7, 2004, | visited Respondent’s office to review the
Borough Council’'s minutes.

. The Borough Clerk wasn't in her office, but an assistant furnished me with a book

containing the Council minutes.

. During my review, | came across executive session minutes from a meeting | best

recall' as being in August 2004. Among other things, the unredacted minutes
recorded comments by the Far Hills Chief of Police indicating that one of the Borough's
police officers, who was named in the minutes but whose name | cannot recall, was
being disciplined. 1 recall the Chief specifically referring to the officer’'s “serious lack of
judgment.”

. The next day, December 8, 2004, | submitted a request for those executive session

minutes (Exhibit A).

. On January 6, 2005%, | received the Borough Attorney’s denial of my request (Exhibit

B).

. OnJanuary 11, 2005, | resubmitted my request for the same government record. In

this request (Exhibit C), | asserted that | was at least entitled to the executive session
minutes in redacted form.

. Exhibit D is the Borough Attorney’s January 21, 2005 letter.

. Exhibit E is the Borough Clerk’s January 28, 2005 letter.

Exhibit F are the redacted minutes from the August 9, 2004 executive session that
accompanied the Borough Clerk’s January 28, 2005 letter. As can be seen, most of
the first page and a portion of the second page have been excised from the
document.

! | was later informed that the meeting minutes were from August 9, 2004.

% The postmark on the envelope containing the Borough Attorney’s response was December 15, 2004, the same
date that the response is dated. The envelope revealed that delivery was severely delayed due to the letter
being addressed to “New Brunswick” instead of “Somerset.”
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New Jersey Government Records Council
Denial of Access Complaint — Supplement
Paff v. Far Hills Borough

Legal Argument:

Point 1: When a custodian redacts or excises a portion of a government record, OPRA
burdens that custodian with proving that each and every part of the redacted or
excised portion is exempt from disclosure.

Custodian has completely suppressed approximately a full page of the executive
session minutes which are asserted to pertain to “matters of Police and Property
Acquisition.”™

OPRA, however, does not authorize the redaction or excising of more than a record’s
exempt portion. Rather, custodians are permitted to redact only “that portion which the
custodian asserts is exempt from access” and are commanded to “promptly permit access to
the remainder of the record.” N.J.S.A. 47:1A-5(Q).

OPRA requires the custodian or her public agency to prove “that the denial of access is
authorized by law.” N.J.S.A. 47:1A-6. Since Custodian’s suppression of a portion of the
requested record is a “denial of access,” it is her burden to prove that each and every
redacted or excised element is legally exempt from disclosure.

Point 2: Custodian violated OPRA by failing to provide the “specific basis” for
suppressing the portion of the August 9, 2004 executive session minutes
pertaining to “Property Acquisition.”

When a custodian is unable to comply with a request, she is required to furnish the
requestor with the “specific basis” for her inability. N.J.S.A. 47:1A-5(g). Inits January 17,
2003 Records Note entitled “Redacting Government Records,™ the Council further explains
that when “redactions are made to a record, the custodian [must] explain [in writing] why
those elements of a record are redacted [and must also refer] to the OPRA exception being
claimed.”

In her January 28, 2005 letter (Exhibit E), Custodian states that a portion of the
material she excised from the Borough Council’s August 9, 2004 executive session minutes
pertains to a pending “Property Acquisition” matter. Nothing in either of the Borough
Attorney’s two letters (Exhibits B and D)—and nothing in the redacted minutes themselves—
provide any further indication of the legal basis for the redaction. Accordingly, a pending
“Property Acquisition” matter, which is not within any of OPRA’s express exemptions, is the
sole justification given for suppressing part of the redacted material.

3 Clerk’s January 28, 2005 letter, Exhibit E.
4 See http://www.nj.gov/grc/records_notes/rngovrecords.html
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New Jersey Government Records Council
Denial of Access Complaint — Supplement
Paff v. Far Hills Borough

It is not Requestor’s task to “read the tea leaves” or otherwise look beyond the stated
reason in order to know the justification for a record’s denial or redaction. A custodian who
elects to deny or redact is obliged to refer to the specific exemption relied upon. Requestor
asserts that the reason given for the redaction—that it pertains to a pending “Property
Acquisition” matter—is insufficient, and that this insufficiency within itself violates the
statutory “specific basis” mandate as interpreted by the Council's Records Note.

Point 3: Even if one searchingly looks behind and beyond the Custodian’s stated
justification for the redaction—that it pertains to a pending “Property
Acquisition” matter—there is still no basis for suppressing all the material
dealing with that matter.

OPRA exempts from disclosure that which is exempted “by any other statute.”
N.J.S.A. 47:1A-1. One of these “other statutes”—the Open Public Meetings Act (OPMA)—
permits public bodies to exclude the public from that portion of a meeting where “[a]ny
matter involving the purchase, lease or acquisition of real property with public funds, the
setting of banking rates or investment of public funds, where it could adversely affect the
public interest if discussion of such matters were disclosed” is discussed. N.J.S.A. 10:4-
12(b)(7). (emphasis supplied) If this is the statute upon which Custodian bases her
redaction, it provides no justification for it.

A statute that allows a public body to exclude the public while discussing or even
acting upon certain matters does not confer upon that body a right to suppress the minutes
of those nonpublic meetings. As Requestor pointed out in his January 11, 2005 letter
(Exhibit C), a public body must promptly disclose its executive session meeting minutes even
if the purpose for holding the executive session was legitimate. See Payton v. New Jersey
Turnpike Authority, 148 N.J. 524, 556-57 (1997).

The only exception is “when full disclosure would subvert the purpose of the particular
[Open Public Meetings Act] exception.” Even then, total suppression is justified only in
“unusual case[s]” where the public interest in the suppressed information is slight and where
even minimal disclosure would cause great public harm. lbid.

Nothing in the current record supports an assertion that suppression of each and
every element of that portion of the minutes pertaining to the pending property acquisition
matter is necessary to protect the public from great harm. Also, nothing in the current
record suggests that the public interest in the suppressed information is negligible.
Accordingly, the Custodian has failed, at least so far, to satisfy her burden of proving that
each and every element she redacted or excised from the August 9, 2004 executive session
minutes, due to pending property acquisition concerns, is legally exempt from disclosure.
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New Jersey Government Records Council
Denial of Access Complaint — Supplement
Paff v. Far Hills Borough

Point 4: Custodian’s stated justification for redacting the balance of the excised portion
of the minutes—that it pertains to a police matter and that the officer
concerned has not consented to disclosure—is not a legitimate basis for
suppressing all the material dealing with that matter.

In her January 28, 2005 letter (Exhibit E), Custodian asserts as a basis for her
redaction that”[t]he police matter concerns an individual officer who has not consented to
release of these minutes.” In her December 15, 2004 letter (Exhibit D), Borough Attorney
cites the “personnel exemption.” Both Custodian and Borough Attorney are apparently
relying on the exemption which states in pertinent part that “the personnel or pension
records of any individual . . . shall not be made available for public access, except that . . .
personnel or pension records of any individual shall be accessible when required
to be disclosed by another law . . .” N.J.S.A. 47:1A-10 (Emphasis supplied).

Even if the Borough Council’s executive session minutes that relate to a police officer
are considered that officer’s “personnel records” with the statute’s meaning,® those records
are “required to be disclosed by another law™—the Open Public Meetings Act. As stated
above, the OPMA, as construed by the Supreme Court, requires executive session minutes to
be “promptly disclosed” to the extent disclosure does not subvert the purposes of the OPMA’s
exceptions. Payton, supra.

Accordingly, the personnel exemption embodied in N.J.S.A. 47:1A-10 provides no
justification for the total suppression of the executive session minutes that pertain to the
police officer. At most, Custodian is permitted to redact only those parts of the minutes that
if disclosed would subvert the OPMA’s purposes.

Since there is nothing in the current record supporting an assertion that suppression
of each and every element of the minutes that pertain to the police officer is necessary to
protect the public from great harm, Custodian has failed, at least so far, to satisfy her burden
of proving that each and every element she redacted or excised from the August 9, 2004
executive session minutes is legally exempt from disclosure.

Requested Relief:

1. In accordance with Legal Argument, Point 2, Requestor seeks the Council’s ruling that
Custodian has violated the OPRA by failing or refusing to provide Requestor with the
“specific basis” for denying or redacting that part of the Borough Council’'s August 9,

® This is a doubtful proposition given Loigman v. Middletown Township, GRC Case No 2004-112, in which the
requestor was furnished with the Township Committee’s executive session minutes except those “portions of
the meeting minutes not pertaining to Complainant’s request.” Apparently, the custodian did not even claim
that the executive session minutes pertaining to the police chief’s resignation were exempted by the personnel
exemption.

Page 4 of 5



New Jersey Government Records Council
Denial of Access Complaint — Supplement
Paff v. Far Hills Borough

2004 executive session minutes dealing with the pending “Property Acquisition”
matter.

2. In accordance with Legal Argument, Points 3 and 4, Requestor seeks an Order of the
Council directing Custodian to provide either unredacted minutes of the Borough
Council’'s August 9, 2004 executive session, or versions of those minutes redacted only
to the extent permitted under Payton v. New Jersey Turnpike Authority, 148 N.J. 524
(1997) and other relevant case law.

Certification of Service:

On February 8, 2005, | served a copy of this Denial of Access Complaint, together with all
the exhibits and attachments by mail to: Linda Leider, Clerk, Borough of Far Hills, P.O. Box
477, Far Hills, NJ 07931.

Dated: February 8, 2005

John Paff
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John T. Paff

P.O.Box 5424
SOMERSET, NEW JERSEY 08875-5424
TELEPHONE — 732-873-1251 E-MAIL — CJSC@POBOX.COM FAX — 908-325-0129

DECEMBER 8, 2004

Record Cust odi an

Borough of Far Hills

6 Prospect St

Far Hills, NJ 07931-0477

Dear Sir or Madam

Pl ease accept this letter as ny request for governnent
records pursuant to the Open Public Records Act and the conmon
| aw. Record requested:

Copy of page from Borough Council executive
session mnutes, from approxi nmately August
2004, which contain comrents of the chief of
police to the effect that a police officer
was di sci plined because of his serious |ack
of judgnent.

Encl osed is ny check for “not nore than three dollars.”
Kindly fill out the correct anmount of the fee in the nunerical
portion of the check.

Thank you for your attention to this matter.

Si ncerely,

John T. Paff

Exhibit A


John Paff
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Woolson Sutphen Anderson & Nergaard

A Professional Corporation -- Attorneys at Law

11 EAST CLIFF STREET SOMERVILLE, NEW JERSEY 08876
TELEPHONE (908) 526-4050 « FACSIMILE (908) 526-4408

WILLIAM K SUTPHEN I11 CHERYL | BERESCHAK

MARK S ANDERSON JOSEPH N. GUTERL
DIANE W. McCONNELL

MARYANN NERGAARD of Counsel

O. STANLEY WOOL SON
Retired

Decenber 15, 2004

John T. Paff
P. O. Box 5424
New Brunsw ck, New Jersey 08875-5424

Re: Borough of Far Hills
Qur file: 904-00adm n

Dear M. Paff:

| serve as attorney for the Borough of Far Hlls and received a
copy of your Decenber 8, 2004, letter addressed to the Records
Cust odi an today requesting copi es of Executive Session M nutes
from “approxi matel y August 2004” concerning discipline of a
police officer.

Copi es of the Mnutes you requested cannot be provided as they
concern an individual enployee and are subject to the personnel
exenpti on.

Very truly yours,

/sl Maryann L. Nergaard

M_N: no

C Li nda Lei dner, Municipal derk

Mayor and Borough Council Menbers
Peter Rayner, Personnel Oficer
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John Paff

P.O.Box 5424
SOMERSET, NEW JERSEY 08875-5424
TELEPHONE — 732-873-1251 E-MAIL — CJSC@POBOX.COM FAX — 908-325-0129

JANUARY 11, 2005

Li nda Leidner, Cerk
Borough of Far Hills

6 Prospect St
Far Hlls, NJ 07931-0477 (via Fax only to 908-234-0918)

Dear Ms. Lei der:

| amin receipt of Borough Attorney Maryann L. Nergaard’s
Decenber 15, 2004! |etter denying ny Decenber 8, 2004 request for
governnment records. | wish to renew ny request for the
requested? record. | make the present request under the Cpen
Public Records Act (OPRA), the Open Public Meetings Act (OPMA)
and the conmon | aw.

Initially, I wsh to point out that I was granted
unrestricted access to the Council’s closed session nnutes,
i ncluding the requested mnutes that refer to the police
di scipline issue, when | visited your office on Decenber 7,
2004. So, it appears, at the very least, a bit incongruent for
t he Borough to disclose informati on one day and then deny access
to the very sane infornmation on anot her day.

Second, | question the Borough' s decision to suppress the
entire docunment requested instead of at |east releasing it to ne
in redacted form As you are undoubtedly aware, the OPRA
instructs record custodians, in appropriate cases, to “delete or
excise froma copy of the record that portion which the
custodi an asserts is exenpt from access and shall pronptly
permt access to the remainder of the record.” N J.S A 47: 1A
5(g). Is it your position that the entire requested page—even
those parts that do not deal with the police officer discipline
i ssue—annot be di scl osed?

Third, | invite your attention to South Jersey Publishing
Co. v. New Jersey Expressway Authority, 124 N.J. 478 (1991) and
Payton v. New Jersey Turnpi ke Authority, 148 N.J. 524 (1997).

! Delivery was del ayed for several weeks due to it being addressed to “New
Brunswi ck” instead of “Somerset.”

2 A “copy of page from Borough Council executive session nminutes, from
approxi mately August 2004, which contain coments of the chief of police to
the effect that a police officer was disciplined because of his serious |ack
of judgnent.”
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I n South Jersey Publishing, the Suprene Court, sets forth
t he purpose of the OPMA's personnel exception:

The purpose of the personnel exenption is to
facilitate the process by which the public body nmakes
personnel -type deci sions, permtting the debate and
del i beration to be conducted w thout public scrutiny
or participation. But the exenption is designed to
enabl e the public body to determ ne the appropriate
action to be taken, not to wthhold fromthe public
either the public body's determ nation or the reasons
on which its determ nation was based.

Id. at 493-94

It appears, therefore, that the OPMA's personnel exception
served its purpose by allow ng the Borough Council to debate the
police discipline case out of public view. It also appear that
t hat exception does not authorize a suppression of information
inform ng the public the action taken and its reasons for taking
it.

I n Payton v. New Jersey Turnpi ke Authority, the Court
expressed its view on how often cl osed session m nutes should be
partially or fully suppressed

[1]f a public body legitinmately conducts a neeting in
cl osed sessi on under any of the exceptions enunerated
in NNJ.S. A 10:4-12b, it neverthel ess nust make the
m nutes of that neeting "pronptly available to the
public" unless full disclosure would subvert the

pur pose of the particular exception. If disclosure
woul d subvert the purpose of an exception, then the
subversi on nust be bal anced agai nst the applicant's
interest in disclosure. W believe that only the
unusual case will justify total suppression of the

m nutes of a closed session; such a case would require
great harmto the public interest underlying the
exception fromeven mniml disclosure as well as a
negligible interest in disclosure.

In the vast majority of cases in which full disclosure
woul d have an adverse inpact on the purpose of the
particul ar exception, other nethods of naintaining
confidentiality can be achi eved, such as redacting the
specific information that woul d underm ne the
exception. W stress, however, that, given the
Legislature's strongly stated intent to effectuate
broad public participation in the affairs of
governnent al bodies, few cases will require even
partial nondi scl osure.

| d. at 556-57
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| doesn’'t seemto ne that any provision of the OPMA woul d
be “subverted” if the requested mnutes, in unredacted form
were publicly disclosed. At the very least, | don’'t see how the
current case could be thought of as an “unusual case” that
justifies total information suppression.

Accordingly, | amre-requesting this closed session m nutes
page to give you an opportunity to review and reconsi der your
prior decision to suppress the record in its entirety.

Thank you for your attention to this matter. | | ook
forward to hearing fromyou

Si ncerely,
/s/ John Paff

cc. Maryann L. Nergaard, Esq. (via fax only 908-526-4408)
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Woolson Sutphen Anderson & Nergaard

A Professional Corporation -- Attorneys at Law

11 EAST CLIFF STREET SOMERVILLE, NEW JERSEY 08876
TELEPHONE (908) 526-4050 « FACSIMILE (908) 526-4408

WILLIAM K SUTPHEN I11 CHERYL | BERESCHAK
MARK S ANDERSON JOSEPH N. GUTERL
DIANEW. McCONNELL
MARYANN NERGAARD of Counsel
O. STANLEY WOOLSON
Retired

January 21, 2005

John T. Paff
P. O Box 5424
Sonerset, New Jersey 08875-5424

Re: Borough of Far Hills
Qur file: 904-00adm n

Dear M. Paff:

| serve as attorney for the Borough of Far Hills (“Borough”) and received
a copy of your January 11, 2005, letter to Linda Leidner, the newy
appoi nted Borough C erk, again requesting copies of Executive Session

m nutes fromthe Borough Council neeting of August 9, 2004. This request
was originally set forth in your Decenber 8, 2004, letter to which |
responded. Unfortunately, this response was apparently del ayed due to an
error by nmy office in the address, for which | apol ogi ze.

Al t hough you may have had “unrestricted access” to the Borough Council’s

Executive Session mnutes during your Decenber 8, 2004, visit, these

m nutes were not authorized for release by the Borough Council

Apparently, the former Borough Cerk placed themw th the Regul ar Session
m nutes and did not properly maintain their confidentiality, as required.

The Council will review your request for release of the Executive Session
m nut es of August 9, 2004, at its next regular neeting on January 24,
2005. Follow ng this neeting, copies of those portions of the m nutes
whi ch can be released will be forwarded to you at the above address.

Very truly yours,
/s/ Maryann L. Nergaard

M_N: no
(o Li nda Leidner, Minicipal Cerk (Via Fax Only)

Mayor and Bor ough Council Menbers (Via Fax Only)
Pet er Rayner, Personnel Oficer (wencl) (Via Fax Only)
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BOROUGH OF FAR HI LLS
P.O BOX 477
FAR H LLS, NEW JERSEY 07931

January 28, 2005

M. John T. Paff
P. O Box 5424
Somerset, NJ 08875-5424

Dear M. Paff:

In response to your letter of January 11, 2005 | would Iike to state
that | was hired as the Borough Clerk here in Far Hills as of Decenber 8,
2004.

Apparently you were given access to all of the mnutes in the derk’s
of fice including Executive Session that were inproperly attached to the
Regul ar Session M nutes, which | was not aware of, as | had not even had a
chance to becone famliarized with those docunents.

At a neeting of the Borough Council held on January 24, 2005 the
counci | approved the rel ease of the m nutes of the Executive Session held
on August 9, 2004, redacting the matters of Police and the Property
Acqui sition. The Police matter concerns an individual officer who has not
consented to rel ease of these mnutes. The Property Acquisition matter is
still pending. | have encl osed a copy of the Executive Session Meeting
m nut es of August 9, 2004 with these redactions.

| f you have any further requests please feel free to contact ne.
Very truly yours,

/sl Linda Leidner
Bor ough C erk

C Mar yann Ner gaard, Borough Attorney

Mayor and Borough Council nenbers
Pet er Rayner, Personnel Oficer
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BOROUGH OF FAR HI LLS
BOROUGH COUNCI L

EXECUTI VE SESSI ON
August 9, 2004

M NUTES

The Executive Session of the Borough Council of the Borough of Far
Hlls was convened at 8:59 p.m, Mayor Torsilieri presiding.
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Page 2 August 9, 2004
M NUTES - Executive Session

PERSONNEL CONSULTANT - PETER RAYNER

Counci | man Greene reported that he had received a letter from Ms.
Rayner regarding his services. Council man G eene stated that 55, 000.00 had
been set aside for his personnel services for the year and that he has
al ready exceeded this figure at this point. In his letter M. Rayner
stated that it would take him6-8 hours to conplete preparations for the
police contract.

Counci |l man Greene continued, if the Council would like M. Rayner to
only make sone recommendati ons on the police contract, his estimte would
be between S 500.00 and $600.00. If the Council would like himto actually
do the negotiations it would be at |east another 20 hours, if not nore, at
a cost of at least 51,600.00 for that work.

Council man Greene stated he feels M. Rayner shoul d perhaps give his
view on the police contract and the Council could then take it to the next
step. Councilwoman Errico stated that the one point she is afraid m ght
turn out to be contentious is the health benefits. Ms. Nergaard stated the
points she feels m ght be contentious are conp tinme, overtine, and
education credits.

Mayor Torsilieri made a reconmendation that M. Rayner only make
recommendati ons on the police contract and not participate in any police
negoti ati ons, as he was not conpletely pleased with his performance. Mayor
Torsilieri stated that in the past years the Police Conmittee have
successful |y handl ed police negotiations and the police contract.

The present contract wll term nate Decenber 31, 2004 and notice
shoul d be given to the Borough Council at |east by Septenber 1, 2004 by
the police departnent. Copies of the present police contract will be
provi ded to each council nenber. Councilman G eene stated that at the end
of the year he will sit down and peruse the Enpl oyees’ manual to see where
costs can be cut with perhaps elimnating the use of tine cards for part
ti me workers.

As there was no further discussion to cone before the Borough
Council, a Mdtion was nmade by Council man Searing, seconded by Council wonman

Rowl and, that the Executive Session be adjourned to the Regul ar neeting.
The Executive Session was adjourned to Regular neeting at 9:20 p. m

Respectfully subm tted,

/sl Phyllis M Stanaback
Bor ough Cl erk
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State of New Jersey

Gover nment Records Counci

101 South Broad Street

PO Box 819

Trenton, NJ 08625-0819 (via emai | nessage)

Re: Conpl ai nt Nunber 2005-30:
Dear M. John Paff:

The Governnent Records Council (GRC) acknow edges recei pt of your
Conpl ai nt, regardi ng John Paff vs. Borough of Far Hlls, alleging that
a Records Custodi an has inproperly denied you access to sone or all of
a governnent record sought under the Open Public Records Act (OPRA)
N.J.S. A 47:1A-1 et seq. The GRC has assigned your Conplaint the

I dentification Nunmber |isted above. Please refer to this I D Nunber in
all future correspondence to the GRC concerning this Conplaint.

Pl ease be advised that Ms. Kinberly Gardner has been assigned as your
Case Manager, please contact her directly at 609-292-7932 or via enail
kgar dner @lca. state. nj. us

Pursuant to OPRA, the GRC has established a nediation programto
facilitate resolution of disputes concerning access to public records.
Pl ease read the attached brochure describing the professional

nmedi ati on services offered by the New Jersey O fice of D spute
Settlement (ODS). While the | aw does not require you to nediate your
case, nediation can resolve disputes quickly and, in this case, at no
cost to you. Statenents made during nediation are held confidenti al

An attorney or representative may acconpany you, but is not at al
required. If settlenent is not reached, your conplaint wll be
returned to the GRC for processing.

Pl ease use the attached formto tell us if you choose to participate
In nmediation. Please sign the formand either mail it to the GRC
P.O. Box 819, Trenton, N. J., 08625 or fax it to us at 609-633-6337.
The GRC will contact you or your representative to advise whether the
Records Custodi an consents to nediation. |f so, the ODS nediator wll
contact you to schedule a nediation session at a tinme and pl ace
convenient for all parties.

If you do not mail or fax a signed copy of the consent formto the GRC
within 5 business days after you receive this letter, the GRC will
assunme that you do not wish to participate in nediation and w |l
proceed with formal investigation of your conplaint. |If you are
unable to read the attachnents, please respond via e-nmail and we w ||l
provi de them t hrough ot her neans.

Pl ease do not hesitate to contact us if you have any questions about
this action.



John Paff

P.O.Box 5424
SOMERSET, NEW JERSEY 08875-5424
TELEPHONE — 732-873-1251 E-MAIL — CJSC@POBOX.COM FAX — 908-325-0129

FEBRUARY 15, 2005

Ki nberly Gardner, Case Manager

Gover nnent Records Counci l

101 South Broad Street

PO Box 819

Trenton, NJ 08625-0819 (via Fax only to 609-633-6337)

RE: Paff v. Far Hills Borough
GRC Conpl ai nt No. 2005- 30

Dear Ms. Gardner:

Pl ease be advised that | decline your offer of nmediation in
this case and ask that you please being wwth a fornal
i nvestigation of nmy conplaint.

Thank you for your attention to this matter.

Si ncerely,

/ s/ John Paff



BOROQUGH OF FAR HI LLS
6 Prospect Street - P.O BOX 249
FAR HI LLS, NEW JERSEY 07931
Tel : 908-234-0611 Fax: 908-234-0918

March 2, 2005

M. John T. Paff
P. O Box 5424
Somerset, NJ 08875-5424

Dear M. Paff:

In response to your conplaint filed with the State of New Jersey,
Governnment Records Council | would like to reinforce the fact that | was
hired as the Borough Cerk here in Far Hlls as of Decenber 8, 2004.

During your visit to Borough Hall on Decenber 7, 2004, you were apparently
gi ven unrestricted access to all of the mnutes in the Cerk’ s office by
the newy-hired adm nistrative secretary, who began work wi th the Borough
on Decenber 1, 2004. These m nutes included unapproved Executive Session

m nutes that were inproperly attached to the Regul ar Session M nutes.

At a neeting of the Borough Council held on January 24, 2005, the Counci
approved the rel ease of the m nutes of the Executive Session held on
August 9, 2004, redacting portions of those mnutes dealing with matters
of Police Personnel/Attorney Client Privilege and Property Acquisition
The Police Personnel/Attorney Cient Privilege matter concerns an

i ndi vidual officer who has not consented to the rel ease of these m nutes.
The Borough Council has rel eased the Property Acquisition portion of the
m nut es, redacting the property address as this matter is still pending. |
have encl osed a revised copy of the Executive Session Meeting m nutes of
August 9, 2004, with these redactions.

| f you have any further requests please feel free to contact ne.
Very truly yours,

/s/ Linda Leidner
Bor ough C erk

C Mar yann Ner gaard, Borough Attorney
Mayor and Borough Council nenbers
Peter Rayner, Personnel O ficer



BOROUGH OF FAR HI LLS
BOROUGH COUNCI L

EXECUTI VE SESSI ON
August 9, 2004

M NUTES

The Executive Session of the Borough Council of the Borough of Far
Hlls was convened at 8:59 p.m, Mayor Torsilieri presiding.

PROPERTY ACQUI SI T1 ON

briefl about his

The reason for this
Inquiry 1s that t suggested sone 1 nterest in purchasing this
property to address their | ow and noderate needs.

M. Kerwin also stated that he thought it was under-assessed and will be
reassessed probably in January. M. Nergard also stated that there has
been a change in the way the accessors utilize standardi zed state
information in the reassessnents.



Page 2 August 9, 2004
M NUTES - Executive Session

PERSONNEL CONSULTANT - PETER RAYNER

Counci | man Greene reported that he had received a letter from Ms.
Rayner regarding his services. Council man G eene stated that 55, 000.00 had
been set aside for his personnel services for the year and that he has
al ready exceeded this figure at this point. In his letter M. Rayner
stated that it would take him6-8 hours to conplete preparations for the
police contract.

Counci |l man G eene continued, if the Council would Iike M. Rayner to
only make sonme recommendati ons on the police contract, his estimte would
be between S 500.00 and $600.00. If the Council would like himto actually
do the negotiations it would be at |east another 20 hours, if not nore, at
a cost of at least 51,600.00 for that work.

Counci Il man Greene stated he feels M. Rayner should perhaps give his
view on the police contract and the Council could then take it to the next
step. Councilwoman Errico stated that the one point she is afraid m ght
turn out to be contentious is the health benefits. Ms. Nergaard stated the
poi nts she feels m ght be contentious are conp tine, overtime, and
education credits.

Mayor Torsilieri made a reconmendation that M. Rayner only nake
recommendati ons on the police contract and not participate in any police
negoti ati ons, as he was not conpletely pleased with his perfornmnce. Myor
Torsilieri stated that in the past years the Police Conmittee have
successful ly handl ed police negotiations and the police contract.

The present contract will term nate Decenber 31, 2004 and notice
shoul d be given to the Borough Council at |east by Septenber 1, 2004 by
the police departnent. Copies of the present police contract will be
provi ded to each council nenber. Councilman G eene stated that at the end
of the year he will sit down and peruse the Enployees’ nanual to see where
costs can be cut with perhaps elimnating the use of tine cards for part
ti me workers.

As there was no further discussion to conme before the Borough
Council, a Mdtion was nade by Council man Searing, seconded by Council wonman
Rowl and, that the Executive Session be adjourned to the Regul ar neeting.
The Executive Session was adjourned to Regular neeting at 9:20 p. m

Respectfully subm tted,

/sl Phyllis M Stanaback
Bor ough Cl erk



Woolson Sutphen Anderson & Nergaard

A Professional Corporation -- Attorneys at Law

11 EAST CLIFF STREET SOMERVILLE, NEW JERSEY 08876
TELEPHONE (908) 526-4050 « FACSIMILE (908) 526-4408

WILLIAM K SUTPHEN I11 CHERYL | BERESCHAK
MARK S ANDERSON JOSEPH N. GUTERL
DIANEW. McCONNELL
MARYANN NERGAARD of Counsel
O. STANLEY WOOLSON
Retired

March 3, 2005

Kinberly D. Gardner, Case Manager
State of New Jersey

Gover nnent Recor ds Counci

101 South Broad Street

P. O Box 819

Trenton, New Jersey 08625-0819

Re: Paff v. Borough of Far Hills, GRC Case No. 2005-30
Qur file: 905-1lpaff

Dear Ms. Gardner:

| serve as attorney for the Borough of Far Hills (the “Borough” or “Far
Hlls”) and have received a copy of your February 24, 2005, correspondence
to the new Borough O erk/Custodi an, Ms. Linda Leidner, concerning a
Complaint filed with the Governnent Records Council (“GRC') by John Paff,
all eging a denial of access to governnment records pursuant to the Open
Public Records Act, N.J.S.A 47:1A-1 et seq. (“OPRA”). As requested in

t hat correspondence, enclosed herewith is Borough' s Statenment of

I nformation, together with rel ated docunentation. Please also accept this
letter as a supplenent to that Statenent of Information, which is

i ncorporated therein.

STATEMENT OF FACTS

The Borough of Far Hills has fewer than 900 residents, and its only full -
time enpl oyees are nenbers of the Borough Police Departnent. The forner
Bor ough C erk, who served in that position for many years, resigned
abruptly in m d-Septenber 2004. Wthout the Borough' s know edge or
consent, she apparently failed to properly handl e and maintain the
confidentiality of certain of the Council’s Executive Session M nutes,
specifically those of August 9, 2004. Even though those Executive Session
M nutes had neither been approved nor released by the Borough Council, she
pl aced themin the Mnute Book with the Regul ar Session Mnutes of the
same date.

After her resignation in md-Septenber 2004, the Borough Council appointed
an interimC erk for several nonths while interviewi ng for a pernmanent



repl acenent. On October 29, 2004, the Council appointed Linda Leidner as
the new part-tine Borough C erk, and she began in that position on
Decenber 8, 2004. On Cctober 29, 2004, the Council al so appointed Robin
Collins as part-time adm nistrative secretary. Ms. Collins began her work
for the Borough in this capacity on Decenber 1, 2004.

On Decenber 7, 2004, one day before Ms. Leidner started as Borough d erk,
John Paff visited the Borough offices and requested access to Regul ar and
Executive Session M nutes of the Borough Council. During this visit, he
spoke with Ms. Collins, who had been enpl oyed by the Borough for |ess than
one week. Ms. Collins had no training or famliarity with nunicipa

records or with Borough procedures on that date and provided M. Paff with
unrestricted access to the M nutes he requested. Because of her short
tenure wth the Borough, she had no way of know ng that the fornmer Borough
Clerk inproperly handl ed the August 9, 2004 Executive Session M nutes, and
M. Paff apparently was able to review those Executive Session Mnutes in
their entirety. These circunstances were conveyed to M. Paff on Decenber
15, 2004, by ny letter responding to a different request for access to
public records nmade by himas Secretary of the Libertarian Party of

Central New Jersey. A copy of that Decenber 15, 2004, letter is attached
as Exhibit Ato this letter.

LEGAL ARGUMENT

As indicated bel ow, the new Borough C erk/ Custodian, forwarded revised
redact ed Executive Session M nutes concerning the Property Acquisition
matter to M. Paff on March 2, 2005. It is the Borough’s position that the
remai ni ng portions of these Executive Session M nutes requested by the
Conmpl ai nt are not government records pursuant to OPRA, specifically
N.J.S.A 47:1A-1.1 and N.J.S. A 47:1A-310. The Borough al so argues that the
i nadvertent disclosure of these Executive Session M nutes under the
specific circunstances which enabled M. Paff to exam ne them does not

wai ve the Borough’s rights to maintain their confidentiality, nor does it
transform those Executive Session Mnutes into governnent records. As
these M nutes were not voluntarily disclosed by the Borough Council, the
informati on contained therein remains confidential and privil eged. See
Engl ewood Cdiffs v. Englewdod 257 N.J. SUper. 413, 457, f.n.5, (App.Dv.
1992), aff’d per curiam 132 N. J. 327 (1993).

Property Acqui sition

The definition of “government records” contained within OPRA specifically
excludes “information which, if disclosed, would give an advantage to
conpetitors or bidders”, N.J.S. A 47:1A1.1. By letter dated March 2,
2005, Ms. Leidner forwarded revised redacted Mnutes to M. Paff
concerning the Property Acquisition discussion held on August 9, 2004,
omtting identification of the specific property in question. See
Statement of Information and attachnents thereto. The identifying
information was redacted as its disclosure would harmthe public interest
by providing advance notice to the property owner or to real estate
specul ators as to the Borough’ s possible acquisition of the subject
property before any decision is made. Clearly, this information is not a



governnent record under OPRA as it would provide “an advantage to
conpetitors or bidders”.

As the bal ance of the information concerning this Property Acquisition
matter has now been rel eased, the Borough respectfully requests that the
GRC dismss this portion of the Conplaint wthout sanctions or costs.

Per sonnel / Attorney—€l i ent Privil ege

As indicated in the encl osed Statenent of Information, the remaining
portions of the Executive Session Mnutes of the Far H|lls’ Borough
Counci | Meeting of August 9, 2004, requested by the Conplaint fall clearly
wi thin the OPRA exenptions to “governnment records”. N.J.S. A 47:1A-1.1
specifically exenpts records within the attorney-client privilege, as well
as public enployee-related informati on “generated by or on behal f of
public enployers or public enployees in connection . . . with any
grievance filed by or against an individual”. Likew se, “the personnel or
pensi on records of any individual in the possession of a public agency,
including but not limted to records relating to any grievance filed by or
agai nst an individual, shall not be considered a governnment records and
shal |l not be made available for public access”, except under certain
[imted circunmstances. N.J.S. A 47:1A-lo.

The bal ance of the information requested by M. Paff is clearly from an
exenpt record as it concerns discipline of an individual police officer
resulting froman internal investigation and includes conmments fromthe
Police Chief concerning his consultation with the Borough’s Police Labor
Counsel. This matter falls squarely within the exenptions provi ded by
N.J.S.A 47:1A- 1.1 and N.J.S. A 47:1A320 Contrary to M. Paff’s
argunents, the Open Public Meetings Act (“OPMA’) recogni zes that these
records are exenpt and that a public body may exclude the public from any
Matters falling within the attorney-client privilege, N J.S A 10:4-12b(7)
and “[a]lny matter involving the enpl oynent, appointnment, term nation of
enpl oynment, terns and conditions of enploynent, evaluation of the

per formance of, pronotion or disciplining of any specific prospective
public officer or enployee or current public officer or enployee enployed
or appointed by the public body, unless all the individual enployees or
appoi ntees whose rights could be adversely affected request in witing
that such matter or matters by discussed in a public neeting”, N J.S A
10: 4-12 b(8)

Qur courts have recognized that a public enployee has two rights if he
“may be adversely affected by a personnel action or decision of his
enployer: (1) a right to privacy, that is, to a non-public discussion at a
cl osed neeting, and (2) a right to a public discussion at an open neeting
upon his request in witing.” Jamson v. Mrris School District Board of
Education, 198 N.J. Super. 411, 415 (App.Di v. 1985). In the present matter,
the affected police officer has specifically exercised his privacy right
in accordance with Jam son to a non—public discussion at a closed neeting
and has advi sed the Borough that he will not consent to rel ease of the
portion of the Executive Session M nutes concerning him



M. Paff’s reliance upon Payton v. New Jersey Turnpi ke Authority 148 N.J.
524 (1997) is msplaced. Payton concerned a demand for information
relating to a sexual harassnent lawsuit filed against a public enployer.
The Court exam ned the plaintiff’s request, noting that as she had filed
suit, certain of the requested information had al ready been made publi c.
The Court al so recognized that |liberal pretrial discovery rules also
supported the plaintiff’s request. In addressing the Authority’s argunent
that the public neeting exceptions set forth in N.J.S. A 10:4-12b

precl uded di sclosure of the executive session mnutes requested, the Court
rejected the argunent that the Authority could nmaintain confidentiality
and avoid rel ease of the mnutes under the personnel exenption, given the
specific set of facts presented.

The Payton Court specifically recognized that the public’s right to

di scl osure had to be bal anced agai nst the purpose of the particul ar
exception. “If disclosure would subvert the purpose of an exception, then
t he subversion nust be bal anced against the applicant’s interest in

di sclosure.” 148 N.J. at 557. The Court permtted disclosure as any
confidentiality had al ready been breached by the Authority’s public
announcenent of punishnents of two supervisors and because of the
“powerful public policy, expressed in the LAD, of eradicating
discrimnation”. The interest of the Pa yt on plaintiff, when bal anced
agai nst the confidentiality interest of the Authority and the two
supervi sors, under these unique circunstances, required “full disclosure
under this exception.” 148 N. J. 557-558.

Unl i ke Payton, the confidentiality rights of Borough and the police

of ficer outweigh the public’s rights to disclosure of the information
requested by the Conplaint, and its disclosure would subvert the purpose
of the exception. ld. A balancing of the interests, as required by
Payt on, supports the Borough’s position that the requested docunents are
exenpt from di scl osure.

Li kewi se, South Jersey Publishing Co., Inc. v. The New Jersey Expressway
Aut hority, 124 N.J. 478 (1991) and Loigman v. M ddl et own Townshi p, GRC
Case No. 2004-112 are also inapplicable to this case. Loigman concerned a
request for a letter of resignation and mnutes relating to the
resignation of the Township Police Chief. The plaintiff in South Jersey
requested di sclosure of Executive Session M nutes and a Menorandum of
Under st andi ng, which apparently set forth certain negotiated terns and
conditions of an individual’'s enploynent termination. As in Payton, in
aut hori zi ng rel ease and remand, the South Jersey Court bal anced the
“public interest against any conpeting interests respondents have
advanced, including facilitation of public enployee investigations and the
confidentiality of personal information in an enployee’ s personnel file.”
124 N.J. at 498, 478.

Mor eover, disclosure of the executive session mnutes in both South Jersey
and Loigman is expressly authorized by another |aw, nanely Executive O der
No. 11 (Nov. 15, 1974) which authorizes disclosure of certain public

enpl oyee i nformati on when an enpl oyee | eaves governnent service. 124 N.J.
at 495-496. As the Borough police officer who is the subject of the



executive session mnutes remains enpl oyed by the Borough and as he has
asserted his confidentiality rights under Jam son, 198 N.J. Super. 411,
di scl osure i s unwarranted.

For the above reasons, the Borough of Far Hills respectfully requests that
the GRC determ ne that the records requested by M. Paff are exenpt from
di scl osure and dism ss the Conplaint.

By signing below, | certify that a copy of this letter, the Borough's
Statenment of Information and all attachnments are being forwarded to John
Paff by regular and certified mail.

Very truly yours,

/sl Maryann L. Nergaard

M_N: dd

Encl osures

Via Hand Delivery

(o Mayor and Bor ough Counci

Li nda Leidner, Cerk, Borough of Far HIls (w encls)
John Paff (wencls) (Via Certified Mail/RRR & Regul ar Mail)



Woolson Sutphen Anderson & Nergaard

A Professional Corporation -- Attorneys at Law

11 EAST CLIFF STREET SOMERVILLE, NEW JERSEY 08876
TELEPHONE (908) 526-4050 « FACSIMILE (908) 526-4408

WILLIAM K SUTPHEN I11 CHERYL | BERESCHAK
MARK S ANDERSON JOSEPH N. GUTERL
DIANEW. McCONNELL
MARYANN NERGAARD of Counsel
O. STANLEY WOOLSON
Retired

Decenmber 15, 2004

John T. Paff, Secretary

Li bertarian Party of Central New Jersey
P.O Box 11853

New Brunswi ck, New Jersey 08906- 1853

Re: Borough of Far Hlls Qur file:
904- 00adm n

Dear M. Paff:

| serve as attorney for the Borough of Far Hills and recently
recei ved a copy of your Decenber 8, 2004, letter addressed to the
Borough Cl erk. Apparently, you visited the Borough on Decenber 7,
2004, to exam ne certain mnutes of the Borough Council.

The Borough of Far Hills has fewer than 900 residents, and its only full -
time enpl oyees are nenbers of the Borough Police Departnent. The forner
Muni ci pal O erk resigned abruptly in md-Septenber, 2004, and the Borough
Counci | appointed an interim Minicipal Cerk for several nonths while
interview ng for a replacenment. On Decenber 13, 2004, Linda Leidner was
sworn in as the new Municipal Cerk for the Borough of Far Hills.

The Borough Council also recently hired Robin Collins as part-tinme
secretary. Ms. Collins started work in this capacity on Decenber 1, 2004,
and is the individual with whomyou spoke during your recent visit to the
Bor ough offices on Decenber 7, 2004. As Ms. Collins had been enpl oyed by
t he Borough for |ess than one week on the date of your visit, she was
unfam |iar wi th Borough procedures and records.

Because of these recent personnel changes in the Borough, there has
natural ly been sonme confusion and del ay regardi ng Borough procedures and
rel ease of Council Mnutes. In response to your request, as of the date of
this letter, the Borough Council has not approved rel ease of the Executive
Session Mnutes fromits Regul ar Meeting of Septenber 27, 2004.

Wth regard to your questions concerning the Executive Session M nutes of
Decenber 29, 2003, | have reviewed these m nutes and note that the forner
Muni ci pal Cerk erroneously omtted the additional reasons for the
Executive Session discussion on the matter raised by M. G lrane, which

Exhibit A-1


John Paff
Exhibit A-1


was protection of public safety and property and attorney/client
privilege. Thank you for bringing this issue to our attention.

Very truly yours,
/sl Maryann L. Nergaard
M_N: dd

(o Li nda Leidner, Municipal Cerk (Via Fax Only)
Mayor and Bor ough Council Menbers (Via Fax Only)
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John Paff

P.O.Box 5424
SOMERSET, NJ 08875-5424
TELEPHONE — 732-873-1251 E-MAIL — CJSC@POBOX.COM FAX — 908-325-0129
MARCH 24, 2005

Ki nberly Gardner, Case Manager

Gover nnent Records Counci

101 South Broad Street

PO Box 819

Trenton, NJ 08625-0819 (via mail and PDF file via email)

RE: Paff v. Far Hi|lls Borough
GRC Conpl ai nt No. 2005-30

Dear Ms. Gardner:

Pl ease accept this letter as nmy reply to Custodian’s March 3,
2005 response to ny Conplaint.

A I withdrawal that within Point 2 of my Conplaint, only as it
pertains to the property acquisition matter.

The m nutes of the Borough Council’s August 9, 2004 cl osed
session that were provided to ne on January 28, 2005 (see Conpl aint,
Exhibits E, F1 - F2) are nore heavily redacted than those recently
provided to ne on March 2, 2005 (See Item 9 of Custodian’s response
and correspondi ng attachnents).

The nore recent version contains a “Property Acquisition”
headi ng and the follow ng text, neither of which appeared on the
earlier version:

Ms. Nergaard stated that she had spoken to the Mayor
briefly about his perceived val ue of property at
[redacted] The reason for this inquiry is that the

Bor ough had suggested sone interest in purchasing this
property to address their | ow and noderate needs.

M. Kerwin also stated that he thought it was under-
assessed and will be reassessed probably in January.
Ms. Nergaard al so stated that there has been a change
in the way the assessors utilize standardized state
information in the reassessnents.

The nore recent version allows ne to nake sense of why the
redaction was done. It is nowclear to ne that the Borough has a
| egiti mate concern that revealing the property’s location would give
an unfair advantage to the property owner or real estate specul ators
(Nergaard letter, March 3, 2005, p. 3). Accordingly, | wthdraw ny



conplaint to the extent it pertains to the manner in which Custodian
redacted the text regarding the property acquisition matter.

The two sets of redacted m nutes, however, illustrate how
inportant it is for closed session mnutes to be carefully and
narrowm y redacted. Under ItemD, below, I will argue that simlarly
redacted m nutes ought to be provided so that | can nake better
sense of the police discipline natter.

B. Custodi an’s reliance on the exenptions in N.J.S. A 47:1A-1.1
and N.J.S. A 47:1A-10 is m spl aced.

In her response, Custodian relies upon the follow ng exceptions
contained within N.J.S. A 47:1A 1.1 and N.J.S. A 47:1A 10 to shield
the August 9, 2005 minutes, as they pertain to the police discipline
matter, from public disclosure:

i nformati on generated by or on behal f of public

enpl oyers or public enployees in connection with any
sexual harassnent conplaint filed with a public

enpl oyer or with any grievance filed by or against an
i ndi vidual or in connection with collective
negoti ati ons, including docunents and statenments of
strategy or negotiating position.

and

Not wi t hst andi ng the provisions of P.L.1963, c.73
(C.47:1A 1 et seq.) or any other law to the contrary,
t he personnel or pension records of any individual in
t he possession of a public agency, including but not
limted to records relating to any grievance filed by
or against an individual, shall not be considered a
governnent record and shall not be nmade avail able for
public access ..

(Nergaard letter, March 3, 2005, p. 3)

It nmust first be determ ned whether the term “grievance,” as
used in both of the above-quoted OPRA provisions, includes
di sciplinary actions agai nst police officers.

“Grievances” are typically presented by enpl oyees, not by
managenent, under the terns of a collective negotiation or
col | ective bargaining agreenent. See, e.g. Township of W W ndsor
v. Public Enploynent Relations Cormin, 78 N.J. 98 (1978). Police
di sciplinary conplaints, to the contrary, are brought by the
muni ci pal adm ni stration against police officers for “incapacity,
m sconduct, or di sobedience of rules and regulations . . .” NJ.S A
40A: 14- 147.
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It would appear, therefore, that a police disciplinary natter
against a Far Hlls police officer, having been initiated by the
Bor ough admi ni stration and not the officer, cannot be a “grievance”
and, thus, neither of the two above-quoted OPRA provisions woul d

appl y.

G ving the Borough every possible benefit of the doubt, |
resear ched whet her the discipline of municipal police officers is a
perm ssi bl e subject of a collective negotiation agreenent and thus

possi bly the proper subject of a grievance. | found that it is not
a proper grievance subject “because of the availability of statutory
appeal procedures for the review of discipline.” State v. State

Troopers Fraternal Association, 134 N.J. 393, 412 (1993).

Even if my research is wong and there is no categorical rule
agai nst col l ective negotiati on agreenents enconpassi ng police
disciplinary matters, it is certainly possible for a municipality,
in such an agreenent, to reserve to itself full disciplinary power
over its police officers. Borough of Stone Harbor v. WIdwod Local
59, Policenen's Benevolent Ass'n, 164 N.J. Super. 375 (App. Dv.
1978), certif. denied, 81 N.J. 270 (1979)

As the requestor, | amnot burdened with proving the absence of
an exenption to disclosure. Rather, Custodian has “the burden of
proving that the denial of access is authorized by law” N J.S. A
47:1A-6. If Custodian intends to argue that discipline of Far Hills
police officers is somehow enconpassed within an exenpted gri evance
procedure, it is her burden to nake that case and place the
necessary, supporting evidence,--notably, the Borough police
departnent’s col |l ective negotiation contract, if one exists—+n the
record.

Since no such argunment has yet been made and no such evi dence
yet entered on the record, Custodian, as of yet, has not satisfied
her burden of show ng that either of the above-quoted OPRA
exenptions apply.

C. The Open Public Meetings Act, not the Open Public Records Act,
controls the conditions under and extent to which cl osed
session mnutes may be publicly reveal ed.

Once natters have been recorded in the closed session mnutes
of a public body, the Open Public Meetings Act, as construed by
Sout h Jersey Publishing Co. v. New Jersey Expressway Authority, 124
N.J. 478 (1991) and Payton v. New Jersey Turnpi ke Authority, 148
N.J. 524 (1997), and not the Open Public Records Act, governs

whet her, when and the extent to which the mnutes will be publicly
di scl osed. Those cases stand for the broad! proposition that closed

! Custodian’s attenpt to distinguish Payton and South Jersey Publishing based on
their facts ought to be rejected. It is clear that both of those cases stand for
general positions regarding accessibility of closed session m nutes.
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session m nutes nust be nade pronptly available to the public unless
di scl osure woul d subvert the purpose of an Qpen Public Meetings

ful

Act exception that allows a body to neet in closed session. See,

e.g.

Payton at 557.

Custodi an has offered nothing to show that disclosure of that

portion of the mnutes identifying the police officer disciplined,
stating the quantum of discipline inposed or the reasons therefore
woul d subvert any of the exceptions set forth within N.J.S. A 10: 4-

12b.

Li ke the respondent in South Jersey Publishing, Custodian also
“overstat e[ s]

the Legislature's purpose in allowi ng public bodies to

exclude the public fromneetings at which personnel matters are to
be di scussed.

Unl i ke ot her provisions authorizing exclusion of the
public, the apparent objective of which is to preserve
t he secrecy of confidential information, see, e.g.,
N.J.S. A 10:4-12(b)(1) and (2), the personnel
exenption focuses on free and uni nhi bited di scussion
about matters relating to the hiring, firing,

per for mance, conpensation, and discipline of public
enpl oyees. Such di scussi ons necessarily involve

subj ective coments and eval uati ons of enpl oyees by
menbers of the public body, and their willingness to
comment openly and freely about such matters woul d
obviously be inhibited if the discussion were to be
conducted publicly. The statutory exenption for
personnel matters, recognizing the potentially-

i nhibiting effect of public debate about the
qualifications, performance, nerit, and shortcom ngs
of specific enployees, allows that debate to occur in
executive session.

The Act specifically requires, however, that the
public maintain "reasonably conprehensi ble m nutes” of
all neetings including executive sessions to be
"pronptly avail able" to the public unless inconsistent
with the provisions of the Act authorizing the public
body to nmeet in executive session. N.J.S A 10:4-14.
The Legi sl ature thereby expressed its strong policy
favori ng adequate disclosure of all actions taken by
public bodies, whether at public neetings or executive
sessi ons.

Contrary to respondent's contentions, we find no

i nconsi stency between the exenption all ow ng personnel
matters to be di scussed and debated in executive
session and the Act's mandate that adequate m nutes of
all neetings be available to the public. The m nutes
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are intended to recite and disclose any officia

deci sion or action taken by a public body, and
necessarily nmust contain sufficient facts and
information to permt the public to understand and
apprai se the reasonabl eness of the public body's
determ nation. The purpose of the personnel exenption
is to facilitate the process by which the public body
makes personnel -type decisions, permtting the debate
and deliberation to be conducted wi thout public
scrutiny or participation. But the exenption is
designed to enable the public body to determ ne the
appropriate action to be taken, not to withhold from
the public either the public body's determ nation or
t he reasons on which its determ nati on was based. In
our view, it would be anonmal ous to interpret the Open
Public Meetings Act, enacted by the Legislature to
enhance the public's access to and understandi ng of

t he proceedi ngs of governnental bodies, in a manner
that foreclosed the public's right to obtain nmateri al
and information vital to its ability to evaluate the
w sdom of governnental action.

I d. at 493-94. (Enphasis supplied.)

How can the policy expressed in South Jersey Publishi ng—that
the public is entitled to “sufficient facts . . . to permt [it] to
under stand and apprai se the reasonabl eness of the public body's
determ nation”—be realized if Far HIlls is permtted to suppress
every detail related to its determ nation regarding this police
of ficer, including his or her identity, the nature of his or her
of fense and t he quantum of discipline inposed?

D. At the very least, I'"mentitled to know that a police officer
was disciplined.

The first page of the nost recently disclosed version of the
August 9, 2004 Borough Council closed session mnutes is redacted by

sinply renmoving a big block of text. |If | hadn't already seen the
m nutes and thus knew that they discussed a police discipline
matter, | would be conpletely in the dark as to the nature of the

redacted nmaterial .

Why cannot Custodi an at | east disclose carefully redacted
m nutes of the police discipline matter, in a manner simlar to the
way in which she redacted the m nutes regarding the Property
Acqui sition matter?

Even if the law allowed the identity of the police officer, the

nature of the offense and the quantum of discipline to renmain
confidential, I would at |east be entitled to sonmething |ike:
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The police chief told the mayor and council that

O ficer [nane redacted] broke departnental rules and
di spl ayed a serious |ack of judgnent by [nature of
of fense redacted]. Council man G eene noved
(Counci | man Searing seconded) that Oficer [nane
redacted] be disciplined in the foll ow ng manner:

[ guant um of discipline redacted]. The notion passed
by a unaninmous roll call vote.

Even these skeletal mnutes are preferable to the conplete
suppression | have thus far received. At the very least, isn't
Cust odi an under a legal duty to provide such skeletal mnutes?

E. The Borough’s claimof attorney-client privilege should not be
automatical ly honored.

On page 3 of Ms. Nergaard’s March 3, 2005 letter, Custodian
bases her suppression of sonme of the redacted nmatter upon the
attorney-client privilege. Since | have been kept conpletely in the
dark as to the contents of the redacted portions, it is inpossible
for me to challenge Custodian’s assertion.

In Wlcox v. Township of West Cal dwell, GRC Case No. 2003-142,
the Council’s Executive Director found that “[t]he attorney client
privilege applies to confidential conmunications or correspondence
bet ween an attorney and his or her client, be it an individual or
entity.” Executive Director’s Recommendations, April 19, 2004.
(Enphasis supplied.) | discern fromthis statenment an underlyi ng
prem se of the Executive Director that the attorney-client privilege
is avail able to governnental entities, private corporations and
individuals all to the sane degree.

| assert that this view, while common, is fundanmentally fl awed.
In support of this assertion, | rely upon “Governnment Oficials as
Attorneys and Clients: Wiy Privilege the Privileged?” by Ml anie B.
Leslie, 77 Ind. L.J. 469 (2002)2.

Prof essor Leslie begins by asserting that the “instrunental
justification” for applying the attorney-client privilege to
government entities (i.e. that governnment entities are sufficiently
simlar to corporate entities to justify the privilege) is faulty
but nonethel ess “blindly accepted” by “courts and nost scholars.”
Id. at 473. Next, the author recognizes that governnent entities,
like private litigants, need the attorney-client privilege to all ow

themto prepare their cases in private. Oherwise, litigants
agai nst those entities could gain an unfair advantage by requesting
docunents revealing the entities’ litigation strategies. She refers

to this reasoning as the “level-playing-field justification” for
applying the privilege to governnent entities. |bid.

2 A copy of this article will be furnished upon request.
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The article then goes on to state

If only a limted governnent litigation
privilege is justified, how did a broad
governnment privilege devel op? First, courts
often m sread precedent, quoting the |anguage
but ignoring the facts of the earliest cases
sust ai ni ng governnent privilege clains. In fact,
cases decided from 1965 (the year of the first
reported opinion sustaining a federal governnent
attorney-client privilege) to the early 1980s
are consistent with a |level -playing-field
justification, and are often blatantly

i nconsistent with the traditional instrunental
justification. But because those courts used
perfunctory reasoni ng and broad | anguage t hat
seened to validate a governnment privil ege
identical to the corporate one, the privilege
slowy expanded. In the 1980s, as the Freedom of
I nformati on Act ("FO A") provided a new source
of privilege litigation, courts increasingly
ignored the factual details of the early cases
and began to validate broad governnent privilege
cl ai ns.

Prof essor Leslie concludes, persuasively in ny view, that “at
nost, governnent entities should be able to claima limted
litigation privilege that enables themto shield conmmunicati ons nade
in furtherance of trial preparation.” [1d. at 550.

Gover nment agenci es shoul d receive | ess protection fromthe
attorney-client privilege than their private counterparts because of
a the public’s conpeting interest in keeping watch over its
governmental servants and those servants’ propensity to degenerate
into corruption if allowed to operate in secret. |In Professor
Leslie s words

[a]s Watergate and the Cinton scandal s have
shown us, secrecy in government conmes at a cost.
The prom se of confidentiality may facilitate
bad behavi or, such as corruption and influence
peddling. . . Too nuch governnent secrecy
negatively affects the denocratic process;
citizens are deprived of the information they
need to make informed choices.

Id. at 469.
As a citizen, | have a right to informnyself of public issues
and judge public officials on the manner in which they address them

In order to best judge whether Far Hills officials handled this
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police disciplinary matter conpetently and fairly, | would need to
know the content of the purported conversation between the police
chi ef and the Borough’s | abor counsel.

| ask, therefore, that before automatically branding this
conversation’s content as being wthin the attorney-client
privilege, the Council consider and weigh the privilege' s inpact on
the public interest. Perhaps after its analysis, the Council wll
apply the privilege nore narromy or not at all.

F. My common law right to the August 9, 2004 cl osed session
m nut es.

Since | first acquainted nmyself with the Open Public Records
Act | have thought, perhaps incorrectly, that the Governnent Records
Council has jurisdiction to determne a citizen's right to access
governnment records under the provisions of OPRA but not under the
common |aw. After rereading N.J.S. A 47:1A-6 and N.J.S. A 47:1A 7,
however, | am begi nning to question ny assunpti on.

Accordingly, to the extent that the Governnment Records Counci
has jurisdiction to determine ny right to the requested records
under the common law, | ask that it nmakes that determ nation.

Si ncerely,
John Paf f
cc. Maryanne L. Nergaard, Esq.

Li nda Lei dner, derk

(both via regular mail and PDF file via email)
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Woolson Sutphen Anderson & Nergaard

A Professional Corporation -- Attorneys at Law

11 EAST CLIFF STREET SOMERVILLE, NEW JERSEY 08876
TELEPHONE (908) 526-4050 « FACSIMILE (908) 526-4408

WILLIAM K SUTPHEN I11 CHERYL | BERESCHAK
MARK S ANDERSON JOSEPH N. GUTERL
DIANEW. McCONNELL
MARYANN NERGAARD of Counsel
O. STANLEY WOOLSON
Retired

March 31, 2005

Ki nberly D. Gardner, Case Manager
State of New Jersey

Cover nment Records Counci |

P.O Box 819

Trenton, New Jersey 08625-0819

Re: Paff v. Borough of Far Hlls, GRC Case No. 2005-30
Qur file: 905-il paff

Dear Ms. Gardner:

Thank you for the opportunity to respond to M. Paff’s March 24, 2005
Reply to the Borough of Far Hills® Statenent of Information.

The Conpl aint originated froma request for portions of the Borough
Counci | s August 9, 2004 Executive Session Mnutes. M. Paff initially
requested those portions of the Mnutes pertaining to (1) property
acqui sition and (2) discipline of an individual police officer. In M.
Paff’s March 24, 2005 Reply, he subsequently wi thdrew his request for the
portion of the Mnutes concerning the property acquisition matter. H s
request for the portion of the Mnutes discussing the discipline of an
i ndi vi dual police officer, however, remains to be considered by the
Gover nment Records Council (GRC)

The Borough nmaintains its position that the remaining portions of M.
Paff’ s request are not “governnent records” pursuant to the Open Public
Records Act, N.J.S. A 47:1A-1 et seq. (OPRA). The requested records
concern the discipline of a Borough police officer and accordingly invol ve
the individual officer’s personnel record. N.J.S. A 47:1A 10 clearly
states that personnel and pension records are not available for public
access. Wiile there may not be a formal grievance pending by or against
this police officer at this tine, the requested records are undoubtedly
personnel records and are not to be disclosed pursuant to N.J.S. A 47: 1A-
10.

In addition to the exenptions provided by OPRA, the Open Public
Meetings Act, N.J.S. A 10:4-6 et seq. (OPMA) supports the Borough’s
position that the remainder of the requested records is exenpt.
Specifically, N J.S A 10:4-12(b) (8)provides that a public body nmay



exclude the public fromits discussions concerning the enploynent or
discipline of a public officer or enployee. In this case, the particul ar

di scussi ons taking place in the Executive Session involving the discipline
of an individual police officer are just that - discussions. The Borough
Council has not nade any official decision nor has it taken any official
action regarding the individual police officer.

Contrary to M. Paff’s position, the Borough is not seeking to
underm ne the intent of OPMA by w thholding information that appropriately
bel ongs in a public forum Rather, it is honoring the individual police
officer’s request to maintain the privacy of these discussions. The
i ndi vidual police officer is entitled to exercise this right of privacy.
N.J.S. A 10:4-12(b) (8) expressly protects these discussions from
di scl osure unless the individual officer requests a public discussion of
the matter -Surely, it is not the intent of OPMA to conproni se an
individual’s right to maintain the privacy of discussions of this nature
particularly where, as here, no governnent decision or action has been
t aken.

In this case, the records requested are entitled to protection from
di scl osure because they are closed session m nutes regardi ng personnel and
because they are covered by the attorney-client privilege. N.J.S A 10:4-
12(b) (7) protects fromdisclosure those discussions that fall within the
attorney-client privilege. The portion of the m nutes at issue involves
di scussi ons between the Borough Council and the Borough Police Chief
wherein the Borough Police Chief briefed the Borough Council on his
consultation with the Borough Police Labor Counsel. During this
consul tation, the Borough Police Labor Counsel dispensed |egal advice to
t he Borough Police Chief that, even if relayed in a closed session, should
remai n privil eged.

For the reasons stated herein, together wth the Borough's Statenent
of Information and rel ated docunentation, the Borough of Far Hills
respectfully requests that the GRC determ ne that the records requested by
M. Paff are exenpt from di sclosure and disni ss the Conplaint.

By signing below, | certify that a copy of this letter is being
forwarded to M. John Paff by regular and certified mail.

Very truly yours,
/'s/ Maryann L. Nergaard

(o Mayor and Borough Counci
Li nda Lei dner, Muinicipal derk
John Paff



STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Findings and Recommendations of the Executive Director
August 11, 2005 Council Meeting

John Paff GRC Complaint No. 2005-30
Complainant

V.

Borough of Far Hills
Custodian of Records

Records Requested: (As stated by the Complainant)

“Copy of page from Borough council executive session minutes, from approximately
August 2004, which contain comments of the chief of police to the effect that a police
officer was disciplined because of his serious lack of judgment.”

Request Made: December 8, 2004 & January 11, 2005

Response Made: December 15, 2004, January 21, 2005 and January 28, 2005
Custodian: Borough of Far Hills — Linda Leidner

GRC Complaint filed: February 8, 2005

Background

December 8, 2004

Written Open Public Records Act (OPRA) Request - Complainant seeks, “page
from Borough council executive session minutes, from approximately August 2004,
which contain comments of the chief of police to the effect that a police officer was
disciplined because of his serious lack of judgment.”

December 15, 2004

Custodian responded to the request stating that, “the minutes requested cannot be
provided as they concern an individual employee and are subject to the personnel
exemption.”

January 11, 2005

Revised written OPRA request — Complainant seeks same information as the
December 8, 2004 request, however he cites specific law to support the disclosure in
whole or in part of the requested record.

! Request was resubmitted with cites from OPRA, Open Public Meetings Act, and common law.
Paff v. Borough of Far Hills, 2005-30 — Findings and Recommendations of the Executive Director 1



January 21, 2005

The Custodian’s Counsel’s response to the January 11, 2005 request stating that,
“although he (Mr. Paff) had viewed these Executive Session Minutes during a December
7, 2004 visit to the Borough, these Executive Session Minutes had not been authorized
for release by the Borough Council.” The Counsel further advised that the former
Borough Clerk failed to maintain their confidentiality, but that the Council would review
his request at its January 24, 2005, meeting and forward redacted copies of the minutes.

January 28, 2005
The newly appointed Borough Clerk forwarded redacted copies of the minutes to
the Complainant.

February 8, 2005

Denial of Access Complaint filed with the GRC — The Complainant stated that he
was given access to review minutes when he visited the office on December 7, 2004. The
Borough Clerk was not available, but an assistant gave him access to the minutes.
During this review is where he saw unredacted minutes for the records at issue in this
complaint. He stated that the records received were inappropriately redacted and that the
redactions were not explained to him pursuant to the OPRA.

March 2, 2005

The Custodian revised and released redacted copies of the minutes. This portion
of released minutes contained information regarding Property Acquisition that were
previously redacted.

March 3, 2005
Custodian’s Statement of Information — The Custodian stated the following
information:

1. Redactions dealt with Personnel/Attorney-Client Privilege and Property
Acquisition.

2. The matters discussed were appropriate pursuant to N.J.S.A. 10:4-12(b) (5), (7),
and (8).

3. The minutes requested are exempt from disclosure under N.J.S.A. 47:1A-1.1 -
attorney client privilege, matter which, if disclosed would give an advantage to
competitors or bidders, and public employee-related information in connection
with a grievance filed by or against an individual.

4. The minutes requested are exempt from disclosure pursuant to N.J.S.A. 47:1A-10
— exemption for personnel records of any individual in the possession of a public
agency.

5. Revised minutes were released regarding the Property Acquisition matter that was
previously redacted.

6. The portion of the minutes which discuss the Personnel/Attorney-Client Privilege
matter is an exempt record under N.J.S.A. 47:1A-10 and cannot be released
because it concerns discipline of an individual police officer resulting from an
internal investigation... The employee who is the subject of this Executive Session
discussion has refused to consent of release of the minutes.

Paff v. Borough of Far Hills, 2005-30 — Findings and Recommendations of the Executive Director 2



March 24, 2005
Response to the Statement of Information from the Complainant that stated:
1. He withdrew his complaint as it pertained to the portion of the minutes dealing
with Property Acquisition.
2. The exemptions utilized by the Custodian and their Counsel are inappropriately
utilized.
3. The Open Public Meetings Act, not the Open Public Records Act states when
Executive Session Meeting minutes may be disclosed.
He is entitled to know that a police officer was disciplined.
The Boroughs claim of attorney-client privilege should not be “automatically
honored”.

o s

March 31, 2005

Custodian and Counsel’s supplemental response, to the Complainant’s March 24,
2005 response. The Custodian’s Counsel maintains their position that the defense as
presented in the Statement of Information as well as a clarification that N.J.S.A. 10:4-12
(b) (8) authorizes the Executive Session and what may be discussed and not disclosed
unless the officer requests a public discussion of the matter.

Analysis
WHETHER the Custodian unlawfully denied access to the requested records?

OPRA provides that:
“all government records shall be readily accessible
for inspection, copying, or examination by the
citizens of this state, with certain exceptions...”
N.J.S.A. 47:1A-1.

OPRA further states:
“... [t]he public agency shall have the burden or
proving that the denial of access is authorized by
law...” N.J.S.A. 47:1A-6

The Custodian has identified and released redacted records to the Complainant
regarding the request. However, after review of the Statement of Information and all
supplemental submittals by the parties, a determination is needed of whether the
requested information contained in the Executive Session minutes are disclosable in
whole, in part, or non-disclosable pursuant to the OPRA.

The Custodian has not met their burden of proof for the denial pursuant to
N.J.S.A. 47:1A-6. Therefore, to make this determination the Government Records
Council should conduct an in camera inspection of the unredacted Executive Session
minutes of August 9, 2004.

Paff v. Borough of Far Hills, 2005-30 — Findings and Recommendations of the Executive Director 3



Conclusions and Recommendations

The Executive Director respectfully recommends that the Council request the
unredacted copy of the August 9, 2004 Executive Session minutes be presented at the
September 8, 2005 Government Council Meeting for an in camera inspection to
determine if the requested information contained in the Executive Session minutes are
disclosable in whole, in part, or non-disclosable pursuant to OPRA.

Prepared By:

Approved By:

Paul F. Dice
Executive Director
Government Records Council

August 5, 2005

Paff v. Borough of Far Hills, 2005-30 — Findings and Recommendations of the Executive Director 4



State of New Jersey

VINCENT P. MALTESE, Chair GOVERNMENT RECORDS COUNCIL Toll Free: 866-850-0511
MITCHELL E. FISHMAN 101 SouTH BROAD STREET Fax: 609-633-6337
CHARLES A. RICHMAN PO Box 819 E-mail: grc@dca.state.nj.us
WILLIAM L. LIBRERA TReNnTON, NJ 08625-0819 Web Address:
ROBIN BERG TABAKIN wWww.nj.gov/grc

Interim Decision on Access
August 11, 2005 Government Records Council Meeting

John Paff Complaint No. 2005-30
Complainant
V.

Borough of Far Hills
Custodian of Record

At the August 11, 2005 public meeting, the Government Records Council (“Council”)
considered the August 5, 2005 Executive Director’s Findings and Recommendations and all
related documents submitted by the parties. The Council voted unanimously to adopt the
entirety of said findings and recommendations. Therefore, the Council hereby finds that the
un-redacted copy of the August 9, 2004 Executive Session minutes shall be presented at the
September 8, 2005 Council’s Meeting for an in camera inspection to determine if the
requested information contained in the Executive Session minutes is disclosable in whole, in
part, or exempt from disclosure pursuant to OPRA.

Interim Decision Rendered by the
Government Records Council
On The 11" Day of August, 2005

WD

Vincent P. Maltese, Chairman
Government Records Council

| attest the foregoing is a true and accurate record of the Government Records Council.

1R, 4
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DeAnna Minus-Vincent, Secretary
Government Records Council

Decision Distribution Date: August 19, 2005



State of New Jersey

VINCENT P. MALTESE, Chair GOVERNMENT RECORDS COUNCIL Toll Free: 866-850-0511
MITCHELL E. FISHMAN 101 SoutH BROAD STREET Fax: 609-633-6337
CHARLESA.RICHMAN PO Box 819 E-mail: grc@dca.state.nj.us
WILLIAM L. LIBRERA TrRENTON, NJ 08625-0819 Web Address:
ROBIN BERG TABAKIN www.nj.gov/grec

August 22, 2005

Ms. Linda Leidner
Custodian of Records

6 Prospect Street

PO Box 477

Far Hills, New Jersey 07931

VIA FACSIMILE: 908-234-0918

Re: Paff v. Borough of Far Hills, GRC Case No. 2005-30

Dear MsLeidner:

Pursuant to the Council’s August 11, 2005 Interim Decision issued in the above referenced case
and the provisions of the Open Public Records Act (N.J.S.A. 47:1A-7.c.), the Council will be
conducting an in camera inspection of the unredacted copy of the August 9, 2004 Executive
Session minutes. The Council will review the minutes and the redacted information contained
therein during a closed meeting to determine whether the record(s) and/or redaction(s) fall within
the statutory exemption(s) and/or privilege(s) that you have asserted as your basis for the denial
of accessin this case.

The Council has asked that you, as the Custodian, or your representative hand-deliver an
unredacted copy of the minutes in a sealed envelope to the Council at its Thursday, September 8,
2005 mesting at 9:00 am. Along with the unredacted document(s), please include a certified
index of each document(s) and/or each redaction(s) in the following manner:

L
Govemment New Jersey Is An Equal Opportunity Employer® Printed on Recycled Paper and Recyclable
Racornds Council
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Title & Date | Number of General General Claimed Explanation
of Each Pages of Nature Nature Statutory Why the
Document Each Description Description | Exemption(s) Claimed
Document of Each of Each and/or Exemption(s)
Document Redaction Privilege(s) and/or
Contained for Each Privilege(s)
Therein (if Document Appliesto
applicable) and/or Each
Redaction Document
and/or Each
Redaction

(The Council requires that the certified index of the document(s) and/or redaction(s) be presented
in the table format provided above.)

Again, the requested document(s) are to be hand-delivered to the Council n a sealed envelope
with a certified index of each document(s) and/or each redaction(s) on Thursday, September 8,
2005 at 9:00 a.m. at the Department of Community of Affairs office building at 101 South Broad
Street, Trenton, New Jersey 08625.

Please do ot hesitate to contact me with any questions or concerns you may have regarding this
matter at 609-292-7932.

Sincerdly,

Kimberly D. Gardner

Case Manager

NJ Government Records Council

cc: John Paff, Complaint (VIA EMAIL: johnpaff @pobox.com)
Maryann L. Nergaard, Custodian’s Counsel (VIA Fax: 908-526-4408)




BOROUGH OF FAR HILLS
P.O. BOX 477
FARHILLS, NEW JERSEY 07931

Kimberly D. Gardner, Case Manager
State of New Jersey

Government of Record Councll

101 South Broad Street

P.O. Box 819

Trenton, NJ 08625-0819

Re: John Paff v. Borough of Far Hills GRC Case
2005-30

VIA HAND DELIVERY

Dear Ms. Gardner:

In connection with the request of the Government Records Council ("GRC") for an in
camera inspection of the unredacted copy of the August 9, 2004 Executive Session
minutes of the Borough Council of the Borough of Far Hills, enclosed please find certified
copies of the redacted and unredacted Executive Session minutes, together with a
certified index of these documents and my Certification confirming my position as Acting

Municipal Clerk and Custodian of Records, effective July 25, 2005.

As indicated in my Certification, this letter and accompanying documents are being hand
delivered to the GRC in a sealed envelope by Melissa Looby, Administrative Assistant for
the Borough of Far Hills, as | will be on vacation on September 8, 2005. In
accordance with your instructions, these documents are not being forwarded to
Complainant John Paff; however, | am forwarding a copy of this cover letter to him by

certified mail, return receipt requested to the address provided in his Complaint.



Very truly yours,

/s/ Robin Collins
Acting Municipal Clerk

Enclosures

C: Mayor and Borough Council
John Paff (letter only)

(Via Certified Mail/Return Receipt Requested)



Woolson Sutphen Anderson & Nergaard

A Professional Corporation

11 East Cliff Street
Somerville, New Jer sey 08876
(908) 526-4050 M ain

(908) 526-4408 Facsimile

actorneys for: Def endant Borough of Far Hills

JOHN PAFF, GOVERNMVENT RECORDS COUNCI L
DOCKET NUMBER: GRC 2005- 30
Plaintiff(s),
VS.
BOROUGH OF FAR HILLS, CERTI FI CATI ON OF

ROBI N COLLI NS
Def endant ( s).

I, Robin Collins, of full age hereby certifies as follows:
1. | presently serve as Acting Minicipal derk and

Cust odi an of Records for the Borough of Far Hills, having been
appointed to this position on July 25, 2005, upon resignation of
the former Municipal Clerk and Custodi an of Records, Linda
Lei dner.

2. | make this Certification in connection with the
request, dated August 11, 2005, of the Government Records Counci
("GRC") for anincamera i nspection of the August 9, 2004,
Executi ve Session mnutes of the Borough Council of the Borough
of Far Hills. Attached is a true copy of theredacted and
unredacted portions of those August 9, 2004 Executive Session
m nutes, together with a certified index of these docunents and

redacti ons.



3. In accordance with the GRC s instructions, these
docunents are being hand-delivered to the GRC in a seal ed
envel ope by Melissa Looby, Adm nistrative Assistant for the
Borough of Far Hlls, as | will be on vacation on Thursday,
Septenber 8, 2005, the date requested by the GRC for delivery of
t hese docunents. Melissa Looby began enpl oynent with the Borough
of Far Hills effective August 1, 2005.

| certify that the foregoing statenments nade by nme are true.
am aware that if any of the foregoing statenents nade by ne are
willfully false, I may be subject to punishnent.

Deted: 09/ 02/ 05 ﬁ/ / '
RO W,
f ‘/f /{ Robin Col li ns,

Acting Municipal derk
Borouah of Far Hills




Explanation

Claimed Why the
General )
Nature Statutory Claimed
s | M| SELD loesrpten | OO | g
P f o d no
oEach | Eacn [Desription | el | Privilegely | Privilegely
D t Document of Each Contained for Each Appliesto
applicable) and/or Document
Redaction and/or Each
Redaction
Minutes of
E;rﬂfﬁz of Borough of
Borough Far Hills
Council 2 Borough
. Council
Executive .
Session Executive
Session -
08/29/04 Unredacted
Borough of Minutes of Discussion between
Far Hills Borough of the Council and
Far Hills Police Chief wherein
e ,  |Boough  |ATOM | NJSA 104-  |Chief briefsthe
ExecUtive Council oivilege | 1207); Council on his
Session Executive eg consultation with the
08/29/04 Session — Police Labor
Redacted Counsd.
Personnel
N.JSA. 10:4- The requested records
12(b)(8) and concern the discipline
N.JS.A. 47:1A-

10.

of a Borough police
officer and
accordingly involve
the individual
officer's personnel
record. The statute
clearly states that
personnel and
pension records are
not available for
public access.

Officer involved does
not consent to release
and has right to
maintain




Property.
Acquisition.
Address of
Property.
This
redaction is
not at issue.

N.J.S.A. 10:4-
2(b)(5)

confidentiality of
discussion.

A public body may

exclude the public
from its discussions
concerning the
employment or
discipline of a public
officer or employee.

This redaction is not
at issue.

Address cannot be
released until public
action taken to
acquire Property, as it
would provide impair
Borough's ability to
acquire the Property
at reasonable cost and
provide unfair
advantage to current
owner and land
speculators.

| certify thisis an index of the documents submitted to the GRC for an in camera

inspection on September 8, 2005.

/s Robin Collins, Acting Municipa Clerk, Dated 09/02/05



State of New Jersey

VINCENT P. MALTESE, Chair GOVERNMENT RECORDS COUNCIL Toll Free: 866-850-0511
MITCHELL E. FISHMAN 101 SouTH BROAD STREET Fax: 609-633-6337
CHARLES A. RICHMAN PO Box 819 E-mail: grc@dca.state.nj.us
WILLIAM L. LIBRERA TrRenTON, NJ 08625-0819 Web Address:

ROBIN BERG TABAKIN wWww.nj.gov/grc
Final Decision on Access
September 8, 2005 Government Records Council Meeting

John Paff Complaint No. 2005-30
Complainant
V.

Borough of Far Hills
Custodian of Record

At its September 8, 2005 public meeting, the Government Records Council (Council)
conducted an in camera inspection of the following unredacted document for a determination
on access in the Complainant’s OPRA request:

e August 9, 2004 Executive Session Meeting Minute’s

The Council conducted said review as concluded in their August 11, 2005 Interim Decision

and pursuant to the provisions of N.J.S.A. 47:1A-7(c). Present during the in camera review
were:

Council Members: Vincent Maltese
Mitchell Fishman
DeAnna Minus-Vincent
Robin Berg Tabakin

Government Records Staff:  Paul Dice, Executive Director
Gloria Luzzatto, Assistant Executive Director
Catherine Starghill, In-House Counsel
Kimberly D. Gardner, Case Manager

Deputy Attorney General: ~ Debra Allen

After completing the in camera review of the unredacted August 9, 2004 Executive Session
Meeting Minutes in Closed Session, the Council concluded by a unanimous vote that the
Open Public Meetings Act provisions N.J.S.A. 10:4-12(b)7 and N.J.S.A. 10:4-7 12(b)8 are
applicable exemptions to the information contained in the three paragraphs of the requested

August 9, 2004 Executive Session Meeting Minutes and therefore, not disclosable pursuant
to N.J.S.A. 47:1A-9.

1R, 4
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Records Council
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This is the final administrative determination in this matter. Any further review should be
pursued in the Appellate Division of the Superior Court of New Jersey within forty-five (45)
days. Information about the appeals process can be obtained from the Appellate Division
Clerk’s Office, Hughes Justice Complex, 25 W. Market St., PO Box 006, Trenton, NJ 08625-
0006.

Final Decision Rendered by the
Government Records Council
On The 8" Day of September, 2005

e h

Vincent P. Maltese, Chairman
Government Records Council

| attest the foregoing is a true and accurate record of the Government Records Council.

@@M-gj

DeAnna Minus-Vincent, Secretary
Government Records Council

Decision Distribution Date: September 19, 2005
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